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PuBLIC OFFICERS AND EMPLOYEES

ELECTED OFFICIALS —REMOVAL FROM OFFICE —DELEGATE'’S
CONVICTION AND WAIVER OF APPEAL RIGHTS TRIGGERS
AUTOMATIC REMOVAL UNDER ARTICLE XV, § 2 OF THE
MARYLAND CONSTITUTION DESPITE CIRCUIT COURT’'S
SUBSEQUENT REVISION OF SENTENCE TO PROBATION
BEFORE JUDGMENT

November 20, 2012

The Honorable Martin O’Malley
Governor

You have asked for our opinion as to whether De&ga
Tiffany Alston has been removed from office by @iem of law
as a result of her recent criminal conviction. oeally, you
have asked us to review the conclusion reachedamyMiedman,
Counsel to the General Assembly, that Ms. Alstaoaviction
for misconduct in office constitutes an offenset thiaygers the
automatic removal provisions of Article XV, 8§ 2 thie Maryland
Constitution. After a thorough review of Mr. Friedn’s analysis
of the issue and the response thereto from MsoAlstcounsel,
and after considering events that have transpiréde days since
Mr. Friedman issued his letter, we conclude that Mston was
removed from office, by operation of law, by virtwd her
convicltion for official misconduct and her waivdrleer rights of
appeal.

In reaching this conclusion we are mindful of tlaetfthat
the trial judge, after sentencing Ms. Alston to khaton,
community service, and restitution, subsequentlgntgd Ms.
Alston’s motion to modify her sentence pursuanRide 4-345
and granted her probation before judgment after bhd
demonstrated that she had completed her commueityice
obligations and paid restitution. The trial cosiréxercise of its
revisory power, however, does not amount to a detation that
the conviction was wrongly imposed, as would bedase if the
trial court’'s judgment were “reversed or overturhed appeal.
Because Ms. Alston’s conviction was finally imposatd was
not reversed or overturned on appeal, we agree Wth
Friedman’s conclusion that she was removed fronc@#ffective
October 9, 2012.
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|
Background®

Ms. Alston’s Conviction and Sentencing

Tiffany Alston was first sworn in as a member ofth
Maryland House of Delegates representing the 2dgfislative
district on January 11, 2011. On or about SepteriBe 2011,
the grand jury for Anne Arundel County returnediae{count
indictment against Ms. Alston for using campaignnds
belonging to the campaign finance entity, “FrierafsTiffany
Alston,” for her private benefit, including paymsrtb herself and
an employee of her law firm, and for her weddingpenses
(“Alston 1”).  The indictment indicates that each tbe criminal
acts was alleged to have occurred between Apnids@ecember
23, 2010, before Ms. Alston was sworn into office.

On December 15, 2011, the grand jury returned drtiadal
two-count indictment against Ms. Alston (“Alstori’)llchar?ing
her with theft under $1,000 and common law miscahduoffice
based on allegations that Ms. Alston used Stateegntm pay an
employee for work at her private law firnBeeDuncan v. State
282 Md. 385, 387 (1978) &Iescribing common law wmstuct in
office as “corrupt behavior b?/ a public officer tine exercise of
the duties of his office or while acting under godd his office”).
Unlike the Alston | indictment, the Alston Il indioent alleged
criminal acts that occurred during Ms. Alston’snieof office.

The two cases were set for separate trial datesrdodhe
Honorable Paul F. Harris, Jr. of the Circuit Cofwt Anne
Arundel County. Alston Il was scheduled for trfakt and, on
June 12, 2012, a jury returned a guilty verdictbmth counts:
misdemeanor theft and misconduct in office. Juddgaris
deferred sentencing until November 5, 2012. TolAlston |
was scheduled to begin on October 9, 2012. Raltfaer proceed
to trial, however, on October 9, 2012, Ms. Alstortezed into a
plea agreement to resolve both Alston | and seirigna Alston
Il.

For purposes of this opinion, the critical terms toe
agreement approved by Judge Harris are:

= On the fraudulent misappropriation b?/ a
fiduciary count of Alston I, Ms. Alston pled
nolo contendereor “no contest.” Judge

! Because we have provided this Opinion on an expediasis,
our description of the circumstances surrounding. Mdston’s
Brosecuti_on and conviction is based entirely onftiwés as described

y Mr. Friedman and by Ms. Alston’s counsel.
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Harris accepted theolo contenderglea, but
struck the guilty finding and stayed entry of
judgment pursuant to CP § 6-220(b)
(“probation before judgment”). Ms. Alston
was also given three years of unsupervised
probation and served with a civil citation in
the amount of $500.

=  On the misdemeanor theft charge of Alston
Il, on which she had been found guilty by the
jury on June 12, Judge Harris also struck the
guilty finding and granted Ms. Alston
probation before judgment.

=  On the misconduct in office charge of Alston
II, Judge Harris sentenced Ms. Alston to one
year of incarceration, suspended, 3 years of
supervised probation, 300 hours of
community service, and restitution to the
State of Maryland in the amount of $800.

As part of the agreement, Ms. Alston waived alle&ljape rights.
Ms. Alston’s waiver is recorded on the criminal he@ sheets
pertaining to her charges.

Finally, the letter agreement also contained a ipron
allowing Ms. Alston to “earn” a modification of heentence for
the misconduct in office charge of Alston II:

The Defendant may seek a Modification of
Sentence requesting probation before
judgment on the misconduct in office

conviction. The State shall remain silent and
the Court agrees to bind itself to striking the
guilty conviction and granting Ms. Alston

probation before judgment on Count 2 in
case #K-11-2626 immediately upon (i)
completion of three hundred hours of
community service, (ii) payment of $800.00
in restitution, and (|||2 payment of a non-

grir&i)nal civil citation fine in the amount of

500.

Despite the quoted text of the letter agreementdgduHarris
stated in open court, on October 9, 2012, that daenwtbound to

rant the modification, though he would entertaionce she had
ulfilled the terms of her sentence. Ms. Alstoompptly filed the
necessary motion for modification and asked thaieitheldsub
curia pending completion of the community service angnpant
of the restitution.
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er. Friedman’s Advice on the Suspension and Remotalis.
Alston

On October 10, 2012, Mr. Friedman advised SpeakesciB
that, by virtue of Ms. Alston’s having receivedentence for the
crime of misconduct in office, Ms. Alston had bésnspended
from elective office by operation of law withoutypar benefits.”
Letter of Advice from Dan Friedman, Assistant Attey General,
to the Honorable Michael E. Busch, Speaker of tloaide of
Dele%ates (Oct. 10, 2012). It is our understandiveg Speaker
Busch relied upon this advice and has since takemecessary
steps to effectuate the suspension. The propofelys. Alston’s
i(gitl_al_ suspension is not at issue and is not egkire in this

pinion.

Because of the urgent need to ascertain Ms. Alststatus,
Mr. Friedman provided the Speaker with expeditedaaon the
pressing issue of Ms. Alston’s suspension andidefanother day
the issue of whether Ms. Alston’s conviction haduieed in her
permanent removal from office. The need for adwice the
removal issue soon arose, however, and Mr. Friedmawvided a
second letter of advice, dated November 1, 2012yhirch he
concluded that Ms. Alston had been removed fromcefby
oPeration of law by virtue of her conviction on tmésconduct in
office charge and her waiver of appellate rightshwiespect
thereto. It is the conclusion that Mr. Friedmaadted in this
second letter of advice that you have asked usview.

The Trial Court’'s Modification of Ms. Alston’s Sente

It is our understanding that a hearing on Ms. Alanotion
for modification was held on November 5, 2012, &tch point
Ms. Alston stated that she had paid the restitut had
completed her community service obligations. Aftee State
Prosecutor proffered evidence to the contrary, thse was
continued to November 13, 2012, at which point Méston
indicated that she had carried out additional comtguservice
since her previous court appearance. Judge Haraisted the
motion for modification, struck the finding of gyiland entered
probation before judgment on the one count—miscondn
office—for which she had been sentenced. Ms. AlsEmains
under three years of supervised probation.
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Il
Analysis

A. TheRedevant Constitutional Provision

Article XV, 8§ 2 of the Maryland Constitution prowd for
the suspension and removal of elected officials atgoconvicted
of certain crimes:

Any elected official of the State, or of a
county or of a municipal corporation who
during [her] term of office is convicted of or
enters a plea of nolo contendere to any crime
which is a felony, or which is a misdemeanor
related to [her] public duties and
responsibilities and involves moral turpitude
for which the penalty may be incarceration in
any penal institution, shall be suspended by
operation of law without pay or benefits from
the elective office. During and for the period
of suspension of the elected official, the
appropriate governln% body and/or official
authorized by law to fill any vacancy in the
elective office shall appoint a person to
temporarily fill the elective office, provided
that if the elective office is one for which
automatic succession is provided by law,
then in such event the person entitled to
succeed to the office shall temporarily fill the
elective office. If the conviction becomes
final, afterg'udicial review or otherwise, such
elected official shall be removed from the
elective office by operation of Law and the
office shall be deemed vacant. If the
conviction of the elected official is reversed
or overturned, the elected official shall be
reinstated by operation of Law to the elective
office for the remainder, if an%/, of the
elective term of office during which [she]
was so suspended or removed, and all pay
and benefits shall be restored.

Md. Const., Art. XV, §8 2. This provision createstwo-step
process: An elected official who is convicted ofgaalifyin
crime is suspended; if the conviction is “reversedverturned”
the elected official is reinstated to office, blitthe conviction
“becomes final,” i.e., is upheld “after judicial review,” the
removal becomes permaneént.

2 Duringi the 2012 legislative session, the Generaksefnbly
unanimously proposed a constitutional amendmerntt shhstantially
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B. Removal Analysis

Mr. Friedman concluded that Ms. Alston was remofred
office by virtue of having been convicted of commdaw
misconduct in office. Mr. Friedman expressed “raulot” that
this is a qualifying crime under Article XV, 8§ 2 duthat, upon
Judge Harris’s imposition of a sentence, the chdrgeame a
“conviction” and thus became a proper basis for sui@pension
from the legislature under Article XV, 8§ 2See62 Opinions of
the Attorney Generadt 371. These conclusions do not appear to
be in question here and we see no basis on whicloubt their
accuracy’

The question you have asked us to review can hdedisto
whether Ms. Alston’s conviction has “become[] finahfter
judicial review or otherwise,” thus causing heib® permanently
removed from elective office, or whether the triaburt’s
subsequent modification of her sentence to probabefore
judgment means that her conviction has been “rederer
overturned,” thereby allowing Ms. Alston to be iated. It is
our view that the former is the case and that Mistoh’'s
conviction was rendered final by virtue of her igoE a
conviction and, simultaneously, forfeiting her algte rights and
by her failure to file any residual appeal she rhaye had within
the thirty days allowed under Rule 8-202ﬁa). Adttime, Ms.
Alston’s conviction was final and could no longer ‘ibeversed or

modified Art. XV, 8§ 2 by (1) accelerating the triggfor suspension
from “conviction,” which occurs at sentencing, &pinions of the
Attorney GeneraB65, 371 (1977), to the time of a %l]_ulty verdiand
(2) mandating immediate and automatic removal waitygpleas and
nolo contendergpleas for qualifying crimes. 2012 Md. Laws, c471
On November 6, 2012, the voters adopted the newstitotional
amendment by a greater than seven to one maggeUnofficial 2012
Presidential General Election results for All St@gestions (available
at http://elections.state.md.us/elections/2012/tesyeneral/gen

gresults_2012_4 00_1.html (last visited Nov. 1®2)) (reporting
that 88% voted to approve Question 3). The amentm# become
effective upon the Governor’s proclamation thatas been adopted by
the voters. Art. X1V, § 1.

® We also do not express an opinion on Mr. Friedmaonclusion
that the other charges on which Ms. Alston was doguilty could not
serve as the basis of suspension or removal. ispect to her
misdemeanor theft charge, Mr. Friedman concludatlttie charge had
not become a “conviction” because Ms. Alston reeeiyprobation
before judgment. With respect to her charge ofappsopriation by a
fiduciary, Mr. Friedman stated that, while the isslis not entirely
clear at this time,” he believed that, becausecthent related to the use
of her campaign funds, it was not “related to [heublic duties and
responsibilities.”
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overturned” by an appellate court so as to allow twe be
reinstated. Rather, her conviction became finat, by “i'udicial
review,” but “otherwise,” by her waiver of, and ltae to
exercise, her appeal rights.

1. Interpretation of Article XV

Inasmuch as this issue raises a matter of constial
construction, we believe it helpful to review theabysis that the
Court of Appeals has prescribed when interpretiagoarticular
provision, be it statutory, constitutional or pafthe Rules”:

We begin our analysis by first looking to the
normal, plain meaning of the language of the
statute, reading the statute as a whole to
ensure that no word, clause, sentence or
phrase is rendered surplusage, superfluous,
meaningless or nugatory. If the language of
the statute is clear and unambiguous, we need
not look beyond the statute’s provisions, and
our analysis ends. If, however, the language
Is subject to more than one interpretation, or
when the language is not clear when it is part
of a larger statutory scheme, it is ambiguous,
and we endeavor to resolve that ambiguity by
looking to the statute’s legislative history,
case law, and statutory purpose, as well as
the structure of the statute.

People’s Ins. Counsel Div. v. Allstate Ins..C408 Md. 336, 351
(2009) (internal quotation marks omitted). Theerptetation of
Article XV invokes all of these interpretive steps.

We believe the plain language and structure oickiXV, §
2, when read as a whole, describes a binary outcaiieen an
elected official is convicted of a qualifying crimeshe is
suspended from office pending any appeal. Inekant, “[i]f the
conviction of the elected official is reversed oredurned, the
elected official shall be reinstated by operatidnLaw.” If,
however, “the conviction becomes final, after jualiaeview or
otherwise, such elected official shall be removedfthe elective
office by operation of Law and the office shall ldeemed
vacant.” When these passages are read togetreernétural
meaning thereof becomes clear: |If the official svimer appeal,
she is reinstated; if she loses her appeal or falsappeal
altogether, she is removed. This binary interpi@iadoes no
violence to the words of Article XV and is consmtavith how
we have previously characterized the effect ofptovision. See
e.g, 62 Opinions of the Attorney Gener&865, 368 (1977)
(describing the legislative history of Article XVhd observing
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that the final version of the amendment “establishesuspension-
removal procedure under which suspension from efiiould
occur upon conviction of a crime and removal wooddur if the
conviction were upheld on appeal”); &pinions of the Attorney
General464, 477 (1977) 1observing that Article XV specafiy
contemplates “the possible reinstatement to ofitan official
whose conviction is overturned on appeal”).

When we apply this interpretation to the facts M§.
Alston’s prosecution as we understand them, hervicton
became final, not by “judicial review,” but “otheise,” because
she waived her right to appeal her conviction. M#&alize in this
respect that criminal defendants retain certainitéidhrights to
appeal their convictions even in cases where tlag Iseemingly
waived all rights of appealSee e.g, Md. Code Ann., Cts. & Jud.
Proc. § 12-302(e) (allowing for review of judgmeentered
following a plea of gunty). But because Ms. Alstwvas found
gunty of, as opﬁose to having pled to, the chadhge resulted in

er removal, she was required to file any such alppagain, if
one remained available—within 30 days of her caimig Md. R.
8-202, which Ms. Alston failed to do. Thus, by tee Judge
Harris exercised his revisory power and granted Miston
probation before judgment, the conviction had bezdmal for
purposes of Article XV.

We are aware that the 1974 legislative historguicle XV,

§ 2 provides some support for the view Ms. Alst@paises,
namely, that the term “judicial review” is broadean “appeal.”
As initially introduced, the proposed constitutibraanendment
would have required permanent removal immediateponu
conviction, “notwithstanding angppeal which may be taken.”
Senate Bill 671 (1974) (emphasis added). The $eaaended
the proPosaI to create the two-step process ofesisgpn and
removal that we are now familiar with, and likewisede the
process dependent on the outcome of an “appeal:

If, after exhaustion of angppealas a matter
of right within the court system in which the
elected official is so convicted, the
conviction is upheld, such elected official
shall be removed from the elective office by
operation of law. . . . If the conviction of the
elected official is reversed or overturned on
any appealas a matter of right as provided
above, the elected official shall be reinstated
by operation of law. . . .

Maryland Senate JournalVol. Il at 1914 (1974) (emphasis
added). The House of Delegates appears to haveadathehe
proposal further to arrive at the current langudgecomes final,
after judicial review or otherwise.”Maryland House Journal
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Vol. Il at 4365 (1974). The Senate then concuineithe House’s
amendment and it was that version that was apprdyedhe
voters. Maryland Senate JourngWVol. Il at 3072;see alsal974
Md. Laws, ch. 879.

We acknowledge that this history could be seeavagence
that the Legislature intended to make a distincti@iween an
“appeal” and “judicial review,” as Ms. Alston conts, and,
consequently, that an argument could be made tmattral
court’s revisory power, though not an appeal, isoempassed
within the term “judicial review.” But we think sbh a
construction places too much weight on a distimctibat, we
believe, was not intended.

As the Court of Appeals explained @isriel v. Ocean City
Board of Supervisorst was not uncommon in the early 1970s for
the Judiciary and the Legislature alike to conflhe concepts of
“appeal” and “judicial review”:

Section 12-302(a) [of the Courts & Judicial
Proceedings Article] was enacted by the
General Assembly in 1973, and the opinion
in Shell Oil Co. v. Supervispf276 Md. 36
(1975)], was rendered two years later in
1975. Prior to the opinion in the Shell Oll
case, and at the time 8 12-302(a) was
enacted, statutory circuit court actions for
judicial review of decisions by administrative
agencies or local legislative bodies were
regularl?/ called “appeals” and treated as if
they fell within the appellate jurisdiction of
the circuit courts. See e.g, Criminal Inj.
Comp. Bd. v. Gould[273 Md. 486 (1975)]
(using, throughout the opinion, the terms
“appeal” and “aﬁpellate” jurisdiction
interchangeably with the term “judicial
review”).

345 Md. 477, 493 (1997). Althoudbisriel, Shell Oil andGould
involved distinctions between the circuit court’sigmal and
appellate jurisdiction with respect to the reviefaadministrative
a?ency action—an issue not at play here—the couoasflation
of the terms “appeal” and “judicial review” gives weason to
doubt that the Legislature intended the meaning‘jodicial
review” that Ms. Alston ascribes to it.

Perhaps more importantly, Ms. Alston’s interprietatvould
require us to read the words “reversed or overtliras including
the word “modified” and require us to understandvérs[ing]”
and “overturn[ing]” as actions that may be takenabtyial court.
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In our view, these words are more normally and nadi
understood as actions taken exclusively by apgetiaurts. We
note in this respect that, while “judicial reviews still used to
refer to a court’s review of both agency decisiand lower court
decisions,Seeg e.g, S. Easton Neighborhood Ass’'n v. Town of
Easton 387 Md. 468, 476 ﬁ2005) ("Further judicial reviefvthe
Circuit Court’s order upholding the Town Councitiecision to
close Adkins Avenue cannot be maintained as aroradior
judicial review of an administrative agency’s demis”), we are
not aware of any instance in which it has been tgtded to refer
to a court’s review of its own decision.

The Maryland Rules bear this out. The Rules douse the
terms “reverse” or “overturn” to describe the citceourts’
actions with regard to their own judgmeniSee e.g, Md. R. 4-
332() (using “set aside” for purposes of writs of attua
innocence); 4-331 (using the terms “revise” and ‘asde” for
purposes of motions for new trial). Rule 4-345—aethformed
the basis for Judge Harris’s revision of Ms. Alssosentence—
uses many words to describe its effect but neveveéirse” or
“‘overturn.” See generalliMd. R. 4-345 (using terms “correct,”
“‘modify,” “reduce,” “vacate,” and “revise”). Giverthat the
circuit courts do not engage in “judicial reviewt their own
decisions, we believe the term “judicial review,5 ased in
Article XV, § 2, means “appeal.”

2. A Trial Court's Modification of the Sentence it
Imposed Does Not Constitute Judicial Review and
Does Not “Reverse or Overturn” the Trial Court’'s
Sentence.

We believe that the interpretation of Article XWat we
reach is consistent with our understanding of nmsticfor
modification as collateral criminal remedies §aegagjy which
also includes post-conviction, writs of mandamusl aoram
nobis, and pardons and commutations) that may d&tept after a
criminal conviction becomes final. See ?enerallyc el A.
Millemann, Collateral Remedies in Criminal Cases in Maryland
An Assessment4 Md. L. Rev. 968 (2005). Historically, the
power of Maryland trial judges to revise criminangences was
unique, both as compared to other states and atleais of the
law. See Steven Grossman & Stephen Shapidydicial
Modification of Sentences in Marylan83 U. Balt. L. Rev. 1
(2003). So long as a motion for modification weesdf within 90
days of sentence and held sub curia by the triaftca could be
granted at any time thereafteld. at 4-7 (discussingsreco v.
(Sltgé%)S)M Md. 423 (1997)State v. Robinsgri06 Md. App. 720

~In 2004, the rule was modified to create the arieyear
limit on the trial court’s revisory power, but dog that 5-year
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period, the trial judge remains free to modify agntence on a
timely filed motion:

Upon a motion filed within 90 days after
Imposition of a sentence . . . in a circuit court,
whether or not an appeal has been filed, the
court has revisory power over the sentence
except that it may not revise the sentence
after the expiration of five years from the
date the sentence originally was imposed on
the defendant and it may not increase the
sentence.

Md. R. 4-345(e)(1). Although the revisory powernisw time-
limited, Rule 4-345 does not limit the types ofneels to which it
may be applied. As a result, the trial court coulgpon the
defendant’s timely motion and at any time up toefiyears,
exercise its revisory power to strike the lengthiggn term of an
elected official convicted of manslaughter and gdam or her
robation before judgment. Under Ms. Alston’s iiagdof the
aw, the fact that such a motion was pending wadaickstall
removal of the elected official, potentially for é; as four
years—the duration of an elective term of officéld. Const.,
Art. XVII, 8§ 1 (limiting the terms of elected ofiigls to 4 years).
We believe that the potential for this and simikcenarios
illustrates that the term “judicial review” canrmg interpreted to
include the trial court’'s exercise of revisory powand that the
contrary conclusion would be impossible to recanailith the
public policy that lies behind Article XV.

Furthermore, like other collateral criminal remes]i the
revisory power available under Rule 4-345 proviftesremedies
that may be granted after a criminal convictiondmees final, not
before. See State v. Griffiths 338 Md. 485, 496 (1995)
(describing Rule 4-345 as providing “a method ofmipg a
judgment otherwise final and beyond the reach ef ¢burt.”).
That Judge Harris “struck” Ms. Alston’s guilty veéet and
conviction and granted her probation before judgndoes not
mean that the conviction never occurred for purpaseArticle
XV. We realize that probation_beforedjudgment « always
considered a conviction when imposed at triddee Myers V.
State 303 Md. 639, 647-48 (1985hut see Abrams v. State of
Maryland 176 Md. ApP. 600, 612 (2007) (discussidyersand
observing that, “[iln later cases, whether a prmatbefore
judgment constituted a ‘conviction’ again depended the
context and purpose of the use of the term ‘coroncy); id. at
617 (“[W]e hold that, where a probation before joamt subjects
a person to significant collateral consequencesh qurobation
before judgment constitutes a ‘conviction’ for posps of coram
nobis reliet.”). But in this respect, timing is portant. Had



Gen. 58] 69

Judge Harris granted Ms. Alston probation befordgjoent up
front—as he did with respect to the guilt?/ veraatMs. Alston’s

misdemeanor theft charge—she would not have redeiae
“conviction” and would not have been removed punsuto

Article XV. But because Judge Harris sentenced Mston, she
was “convicted” for purposes of Article XV and rewea from

office, and the court’s later exercise of revisppwer—whether
within thirty days or thirty months after the coatton—cannot
not undo that fact. The bell cannot be unrung.

3. The Legislative Purpose of Article XV Weighs
Against the Interpretation Ms. Alston Advocates.

The reading we ascribe to Article XV furthers ismary
purpose, which is plainly to remove from office $koelected
officials who are found guilty of crimes that ungane the public
trust in and the integrity of the General AssemblyAs the Court
of Appeals stated inPeople’s Counsel “[ijn statutory
interpretation, our primary goal is always to drscthe legislative
Burpose, the ends to be accomplished, or the ®vile remedied

y a particular provision, be it statutory, congtdnal or part of
the Rules.” People’s Ins. Counsel Div408 Md. at 351 (internal
guotation marks omitted).

It is important in this respect to recognize thatlge Harris
expressly stated—both in open court and in coududents—
that he was modifying Ms. Alston’s sentence becastse had
fulfilled her rehabilitative obligations and not daeise he had
changed his view as to her criminal responsibilitylodifying
Ms. Alston’s sentence in this respect may have lveenthwhile
from a correctional perspective; sentence modiboatan be a
“powerful incentive” toward rehabilitation or restiion. Judicial
Modification of Sentences in Marylan83 U. Balt. L. Rev. at 3.
And if Ms. Alston has paid her debt to societyndy make sense
to strike her conviction so that it will not impdier prospects for
future employment or even public service, If sulbsaqly chosen
by the electorate. But the purposes served byclariXV, like
other professional responsibility provisions, as# punishment,
but preservation of the public trustCf. Attorney Grievance
Comm’n v. Gerald Isadore Katio. 86, Sept. Term 2011, at 12
(Md., Nov. 19, 2012) (purpose of attorney grievapececess is

* The General Assembly’s unanimous adoption of pheposed
constitutional amendment, and the voters’ approvdhat amendment
by a greater than 7 to 1 margin, though not evidasidhe legislature’s
intent in enacting Article XV, 8§ 2, demonstratesittipreserving the
integrity of the institution remains a uniformly IdepollcP/ (Sgoal.
Unofficial 2012 Presidential General Election résulor All State
Questions 4dvailable at http://elections.state.md.us/elections/2012/
results/general/gen_qresults 2012 4 00_1.html {ested Nov. 19,
2012)) (reporting that 88% voted to approve Quessp
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“not to punish the errant attorney, but rather..to maintain
ublic trust in the legal profession by demonstigtintolerance
or unprofessional conduct”) (internal quotationrksaomitted);
compare65 Opinions of the Attorney Generd#5, 449 (1980)
(observing that “the primary purpose of Article X§2 cIearIIy IS
to provide for the suspension from office of a doted official; it
IS not concerned with the treatment of an offidahvicted after
his term of office”). As we observed about Artiel® soon after
its approval:

It is essential to our government that public
officials have the confidence of the people.
That confidence cannot extend to an official
under conviction for malfeasance in office.
His rights are subordinate to the public weal.
The possibility that his conviction may

ultimately be reversed cannot Weigh against
public dissatisfaction with, and public

mistrust of him pending ap()fellate hearing.
Public policy demands a rigid construction of
this law as well as its enforcement.

62 Opinions of the Attorney Generab8-69 (1977) (quotin§tate
v. Levj 109 W. Va. 277, 279-80, 153 S.E 587, 588-89 ()P30
We cannot see how allowing Ms. Alston to retain $esit despite
her guilty finding and conviction does anythingrestore public
trust in our elected officials or the institutioinswhich they serve.
The voters’ recent approval of Question 3, we beligs strong
evidence that the contrary is true, that the rateshent of Ms.
Alston will undermine the same public values thatidle XV
was intended to enforce. Question 3 amends Ari¢le to
accelerate the process by which officials foundtguwif criminal
wrongdoing are removed from office. Just as tm@airapproval
of Article XV, § 2 “was proposed and ratified byethoters of this
State in 1974 following the convictions of certaelected
officials,” 62 Opinions of the Attorney Generat 367-68 (citing
Green v. State25 Md. App. 679 (1975), ardaryland State Bar
Association v. Agnew271 Md. 543 (1974))see alsolLetter of
Advice to Del. Jill P. Carter from Assistant Attesn General
Kathryn M. Rowe (Nov. 20, 2012), the approval ofeQuon 3
came after a series of instances in which promionéitials were
found guilty of a jury of their peers but refusexdI¢ave office,
managing instead to remain in office for extendedaqals of time
prior to sentencing. The voters’ overwhelming apait of
Question 3, and the modifications to Article XV ptoposed,
provides recent and _resounding confirmation of riteaning we
ascribe to Article XV?

°> Because our conclusions are based on other gspuindis
unnecessary to consider whether the ratificatiothefamendments to
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* * *

Finally, we confirm Mr. Friedman’s conclusion thifts.
Alston’s removal from elective office pursuant tatAXV, 8§ 2
applies only to the current term of office. Thahclusion reflects
the interpretation long held by this Office thag¢ tlerm is part of
the office itself. See 8®pinions of the Attorney GenerabD9
(1998); Letter of Advice to Theodore P. Weiner frémsistant
Attorney General Linda H. Lamone (Aug. 15, 1986).
Accordingly, absent further developments, Ms. Afswill be
eligible to run for election in 2014 or beyond. whver, that
same interpretation yields the conclusion that Mston may not
be re-aptpointed to her seat during the current tdroffice. See
Letter of Advice to Del. Jill P. Carter from Assist Attorney
Kathryn M. Rowe (Nov. 20, 2012).

11
Conclusion

For all of these reasons, we think that the bettet more
natural interpretation of the constitutional praersas applied to
this set of circumstances is that Ms. Alston’s smson from
elective office became a final removal when shdefted her
rights to appeal from the conviction. Thereforepur view, she
was removed from office by operation of law on &9, 2012.

Douglas F. Gansler
Attorney General

Adam D. Snyder
Chief Counsel
Opinions & Advice

Article XV, § 2 would alter the timing of Ms. Alsts initial
suspension.



